AGREEMENT APPROVING
GROUNDWATER BANKING PROJECT

THIS AGREEMENT (Agreement) is executed as of the Effective Date by and
between (NAME), a (describe company) (Banker), and PORTERVILLE IRRIGATION
DISTRICT, an irrigation district organized and existing under Division 11 of the Water
Code (District).

RECITALS

A. The District manages surface and groundwater supplies within the District.
The District has adopted a Groundwater Recharge Policy! and Groundwater Banking
Policy establishing principles authorizing the delivery of District and other surface water
supplies to its landowners for groundwater recharge as well as authorizing operation of
groundwater banking projects within the District’s boundaries.

B. Banker is a landowner within the District and has constructed permanent
and temporary groundwater recharge facilities on some of its lands for the recharge of
District and other surface water supplies. Banker desires to continue operation of its
existing groundwater recharge facilities, construct additional facilities to increase its
capacity to recharge surface water supplies, and expand operations to be compliant with
not only the Groundwater Recharge Policy but also the District’s Groundwater Banking
Policy.

C. Paragraph 4 of the Groundwater Banking Policy requires, in part, that a
landowner operating a groundwater banking project must first enter into a groundwater
banking agreement with the District. Additionally, paragraph 5 of the Groundwater
Banking Policy requires, in part, that a landowner operating a groundwater banking facility
must first submit and obtain District approval of a report containing certain information.
Banker and the District wish to enter into this Agreement to satisfy these requirements and
provide for other particulars of Banker’s Banking Project.

NOW, THEREFORE, in consideration of the mutual covenants contained in this
Agreement, the parties agree as follows:

! The phrase “Groundwater Recharge Policy” and other words and phrases are
defined in Article I of this Agreement.



AGREEMENT

ARTICLE I
DEFINITIONS
1.00. AF. “AF” means acre feet.
1.01. Banking Project. “Banking Project” means the facilities and operations

described on the attached Exhibit A.

1.02. Banking Project Facilities. “Banking Project Facilities” means the facilities
identified on the attached Exhibit A other than those identified as District facilities.

1.03. Banking Project Facility Report. “Banking Project Facility Report" means the
document attached as Exhibit A containing all of the information required by paragraph 5
of the Groundwater Banking Policy, including the monthly and annual reporting
procedures required by paragraph 10 of that policy.

1.04. Basin. “Basin" means the Tule Subbasin (Bulletin 118, Subbasin 5-22.13).
1.05. CEQA. “CEQA” means the California Environmental Quality Act.

1.06. Effective Date. “Effective Date” means (Date).

1.07. Force Majeure Event. “Force Majeure Event” means any flood, earthquake,
failure of any facility not owned by Banker, acts of God (other than drought), governmental
or court actions, and other events which are beyond the reasonable control of, and have not
been caused or contributed to by the parties hereto.

1.08. Friant. “Friant” means the Friant Division of the Central Valley Project.

1.09. Groundwater Recharge Policy. “Groundwater Recharge Policy” means the
Policy Principals for Porterville Irrigation District Landowner Groundwater Recharge
Program dated March 12, 2016, as may be amended from time to time by the District.

1.10. Groundwater Banking Policy. “Groundwater Banking Policy”” means the Policy
Principals for Porterville Irrigation District Groundwater Banking Program dated
December 12, 2017, as may be amended from time to time by the District.

1.11. Leave Behind Water. “Leave Behind Water” means the percentage amount of the
total volume of water reported, on an annual basis, to be assumed to have augmented Basin
storage according to paragraph 6 of the Groundwater Banking Policy.

1.12. MOCP. “MOCP” means a monitoring and operational constraint plan ensuring
that unacceptable impacts to neighboring crops, well flow rates, well water levels and/or
water quality are prevented and/or, if recognized, by adequately mitigated.



1.13. NEPA. “NEPA” means the National Environmental Policy Act.

1.14. Recaptured Recirculation Water. "Recaptured Recirculation Water" means
water made available to the District at any location pursuant to the "Stipulation of
Settlement in Natural Resources Defense Council, et al. v. Kirk Rodgers, et al.", paragraph
16 (a), and the San Joaquin River Restoration Settlement Act (Public Law 111-11), and
any implementing plan, regulations and policies of Reclamation, as any of them may be
amended, or any other water transferred or exchanged to replace such water.

1.15. Recharge Water. "Recharge Water" means water imported by, purchased from
the District for the stated purpose, or controlled by BANKER and delivered to the Banking
Project for recharge and storage purposes.

1.16. Reclamation. “Reclamation” means the United States Department of the Interior,
Bureau of Reclamation.

1.17. Recoverable Water. “Recoverable Water" means any water recharged and stored
in the Basin by Banker using the Banking Project, less (a) evapotranspiration losses prior
to recharge and (b) Leave Behind Water.

1.18. Recoverable Water Account. "Recoverable Water Account" means a storage sub-
account under the name of the District accounting for the running total of Recoverable
Water credited to the Banker.

1.19. Rhodes-Fine Facilities. “Rhodes-Fine Facilities” means the water conveyance
facilities of Rhodes-Fine Ditch Company operated by the District.

1.20. Year. “Year” means a water year commencing October 1 and ending September
30.

ARTICLE II
FACILITIES CONSTRUCTION AND OPERATION RESPONSIBILITIES

2.00. Banking Project Facilities.

(a) Design and Location. Banker, at its sole expense, is responsible
for designing, obtaining any required permits for, and setting the location of all
Banking Project Facilities. Any review by the District of the Banking Project
Facilities, including the Banking Project Facility Report, (i) will be limited to
confirming that the scope and proposed construction of those facilities conforms to
any prior representations and District requirements, (ii) may not be relied upon by
any person as a representation by the District as to the adequacy of the design, plans,
and specifications for any purpose, and (iii) will not be unreasonably withheld or
delayed. Each potential improvement or activity associated with Banking Project
Facilities has been or will be fully evaluated in compliance with CEQA, as




3.00

applicable, when sufficient physical details regarding site and proposed design and
construction are available to permit meaningful environmental review. This
Agreement does not, and is not intended to, bind any party to a definite course of
action or limit in any manner the discretion of the District or any other public
agency, as applicable, in connection with consideration of permits or entitlements
for the Banking Project, including without limitation, all required environmental
review, all required public notice and proceedings, consideration of comments
received, and the District’s or other public agencies’ evaluation of mitigation
measures and alternatives, including the District’s final approval of the Banking
Project Facilities Report and the “no project” alternative.

(b)  Construction. Banker, at its sole expense, is responsible for
construction of the Banking Project Facilities.

(©) Operation. Banker, at its sole expense, is responsible for operation,
management, maintenance, repair and replacement and all other costs and expenses
of all Banking Project Facilities. This includes compliance with all Federal, state
and local laws, rules and regulations applicable to Banker's recharge of Recharge
Water, and storage and extraction of Recoverable Water. Upon the District's
reasonable request, the Banker shall provide the District with a copy of any permit,
order, agreement, environmental document, judgment or other record requested by
the District evidencing Banker's compliance with the law.

ARTICLE III
OPERATING RULES

Recharge Operations.

(a) Water Supply. Banker, at its sole expense, will provide all
Recharge Water for the Banking Project. All District water supplies available as
Recharge Water will be subject to District policies, rules and regulations governing
availability, priority for allocation, pricing, scheduling, invoicing, and use of water
by landowners and water users within the District.

(b) Water Quality Standards. Banker shall ensure that all water
diverted into Banking Project Facilities, recharged and stored in the Basin does not
result in unacceptable deterioration of groundwater quality in the Basin contrary to
applicable Tulare Lake Basin Plan water quality objectives or as required in any
MOCEP for the Banking Project approved by the District, including the MOCP
included within the Banking Project Facility Report. Additionally, Banker shall
ensure that all water recovered from the Banking Project and delivered into District
facilities and/or the Friant-Kern Canal is compliant with all Reclamation or Friant
Water Authority requirements, including any third-party requirements, as specified
in the MOCP and environmental compliance documents (i.e., CEQA, NEPA
documents).




(c) Recoverable Water Account. The District shall establish and
maintain a Recoverable Water Account exclusively for Banker regarding the
Banking Project Facilities identified in this Agreement.

3.01. Leave Behind. Banker shall not remove the Leave Behind Water from storage in
the Basin as credit to the District’s storage master account in the amount required under
the Groundwater Banking Policy.

3.02. Place of Use Requirements. Banker may extract Recoverable Water and must
deliver Recoverable Water for beneficial use at the places of use according to the
requirements provided in the Groundwater Banking Policy.

3.04. In-District Conveyance of Recharge Water and Recoverable Water. Banker is
entitled to the use of available capacities to convey water to and from the Banking Project
in District facilities and other facilities the District is entitled to use according to the District
policies, rules and regulations governing conveyance of water for irrigation and recharge
purposes in effect at the time of the conveyance. In the event the demand for conveyance
capacity within District conveyance facilities is determined by the District to exceed the
available capacity, then the available capacity will be allocated by the District consistent
with applicable District policies, rules and regulations.

3.05. Conveyance of Recharge Water and Recoverable Water through Third Party
Conveyances. Banker, at its sole expense, shall be responsible for obtaining all approvals
and complying with all requirements for conveying water through third party conveyance
facilities, including compliance with all applicable water quality standards and rules
governing discharging of water into the Friant-Kern Canal.

3.06. Monthly and Annual Reporting. Banker shall provide the District, on both a
monthly and annual basis, with a written report of all Banking Project activities in a format
approved by the District in accordance with the Banking Project Facility Report.

3.07. Compliance with District Policies. The intent of this Agreement is to implement
both the Groundwater Recharge Policy and Groundwater Banking Policy with respect to
the Banking Project. Notwithstanding anything in this Agreement to the contrary, Banker
shall comply with those policies.

3.08. District Groundwater Banking Fees. Banker shall pay fees to the District to
compensate the District for its services under this Agreement, and its costs and expenses
incurred in connection with its obligations under this Agreement in accordance with
uniform District policies, rules and regulations applicable to all District landowner
groundwater banking projects. The District shall invoice Banker for these fees on a
monthly or annual basis, as the case may be, which Banker shall pay within thirty (30) days
of receipt.




4.00.

ARTICLE IV
EXCHANGES OF RECOVERABLE WATER

Friant Water. Banker may, in its sole and absolute discretion, each Year make

Recoverable Water available to the District in exchange for an equal amount of the
District’s Friant Class 1 water in Millerton Reservoir as follows:

4.01.

(a) If Banker elects to do so, then Banker shall notify the District of the
volume of Recoverable Water Banker requests to exchange in the current Year by
May 15 of that Year. The notice must identify the schedule, volumes and locations
at which Banker requests to deliver the extracted Recoverable Water into District
conveyance facilities in-lieu of normal District deliveries of Friant water.

(b)  Within 14 days of Banker's notice, the District will notify BANKER
that the District has determined, in its sole and absolute discretion, that the
requested exchange is either approved, modified, or denied.

(c) Upon agreement between Banker and the District regarding the
schedule and volume of the exchange, the District will allocate that amount of its
Friant Class 1 supply to Banker in Millerton Reservoir. The District shall use its
best efforts and cooperate in good faith with Banker to convey or cause the
conveyance of that water from Millerton Reservoir to its designated place of use at
the times and volumes requested by Banker.

Recaptured Recirculation Water. Banker mayj, in its sole and absolute discretion,

request an exchange of Recoverable Water for Recaptured Recirculation Water as follows:

(a) The District will timely notify Banker whenever the District is
advised by Reclamation that Recaptured Recirculation Water is or will be available
and the District has, in its sole and absolute discretion, determined that such water
is available for exchange.

(b)  Banker shall make its election to take delivery of Recaptured
Recirculation Water in lieu of Recoverable Water and provide the District with
written notice of that election, prior to May 15 of the Year in which Banker requests
delivery of the Recaptured Recirculation Water. However, if the District advises
Banker of the availability of Recaptured Recirculation Water after April 21 of any
Year, then Banker may make its election and notify the District in writing within
10 business days of being notified by the District that Recaptured Recirculation
Water is available. Banker and the District acknowledge that, other than
Recaptured Recirculation Water that is carried over from one Year to the next, the
timing of availability of Recaptured Recirculation Water is uncertain but that such
supplies may be available later in the Year.



4.02. Tule River Water. Banker may, in its sole and absolute discretion, request an
exchange of Recoverable Water for Tule River water available to the District. The District
will determine, in its sole and absolute discretion, whether an exchange will be approved,
modified, or denied.

4.03. Allocation of Exchange Capacity. In the event the demand for recovery of stored
water through an exchange of District surface water supplies (e.g., Friant water and
Recaptured Recirculation Water) is determined by the District to exceed the available
capacity, then the District water available for exchange will be allocated by the District
according to uniform District policies, rules and regulations applicable to all District
landowners.

ARTICLE V
GENERAL PROVISIONS

5.00. Term and Termination. The term of this Agreement shall be 25 years from and
after the Effective Date. This Agreement may be extended upon the mutual agreement of
the parties hereto. The District may earlier terminate this Agreement if Banker fails to
keep, perform, or observe any of the terms, covenants, conditions, or provisions of this
Agreement, and that failure continues for a period of thirty (30) days after written notice
thereof given by the District to Banker (unless the act is one that by its very nature cannot
be cured within thirty (30) days, in which case Banker shall commence the cure with due
diligence within said thirty (30) day period), then the District may, at its option, by further
written notice to Banker, terminate this Agreement. Notwithstanding termination of this
Agreement for any reason, (a) if Banker has Recoverable Water in its storage sub-account
at the date of termination, then this Agreement will remain in effect solely for the purpose
of allowing Banker to extract or otherwise make use of all of its remaining Recoverable
Water, and (b) termination will have no effect on any other rights the Banker may have
either as a District landowner or under any other agreement the Banker might have with
the District.

5.01. CEOA and NEPA Compliance.  The District will serve as lead agency and
complete its environmental review as required by CEQA, and interact with Reclamation
for purposes of compliance with NEPA. Banker shall reimburse District for all costs and
expenses incurred to comply with CEQA and NEPA within thirty (30) days of receipt of
an invoice for such cost; provided, however, that all parties shall bear and be responsible
for their own attorney’s fees and costs incurred with respect to all compliance under this
section 5.01.

5.02. Assignment. Banker may assign its rights and delegate its obligations under this
Agreement to any future owner of the Banking Project Facilities.

5.03. Force Majeure. Performance under this Agreement by all parties may be
temporarily suspended upon the occurrence of a Force Majeure Event which causes the
affected party to be unable to substantially perform its obligations hereunder; provided,
however, that no suspension shall extend the term of this Agreement. The affected party




shall provide all other parties written notice of the estimated duration of the suspension of
performance and basis for the suspension prior to the suspension, if possible, and in no
event less than one business day following the suspension. The affected party shall
thereafter provide the other party with any information obtained regarding the Force
Majeure Event and any information reasonably requested.

5.04. Indemnity.

(a) Banker Indemnity. Consistent with Paragraph 13 of the
Groundwater Banking Policy, the Banker shall indemnify, defend and hold the
District, its board of directors, officers, employees, agents, successors and assigns
and each of them, free and harmless from and against any claim of damage of any
nature whatsoever for which there is legal responsibility (except as provided in
5.04(b), below), including property damage, personal injury, or death, and
including attorneys’ fees and other costs of litigation arising out of or connected
with the development, operation and maintenance of the Banking Project.
Consistent with Paragraph 12 of the Groundwater Banking Policy, Banker shall be
responsible for payment of all costs and expenses incurred by District regarding
compliance with CEQA and NEPA.

(b) District Indemnity. The District shall defend, indemnify and hold
Banker, and its respective officers, directors, employees, agents, successors and
assigns, and each of them, free and harmless from and against any claim, liability,
loss, cost, damage, attorney’s fees, and any other expense which the indemnitee
may sustain or incur by reason of, or in consequence of, any willful or solely
negligent act of the District in the performance of its rights and obligations under
this Agreement.

5.05. Venue. The venue for any action or proceeding filed by any party hereto in any
court, except a proceeding under the Bankruptcy Code, shall be in the Superior Court of
the State of California in and for the County of Tulare.

5.06. Notices. All notices and other communications required under this Agreement
shall be in writing and shall be deemed to have been duly given (a) on the date of service,
if served personally on the person to whom notice is to be given, (b) on the date of service
if sent by e-mail or telecopier, provided the originally is concurrently sent by first class
mail, and provided that notices received by email or telecopier after 5:00 p.m. shall be
deemed given on the next business day, (c) on the next business day after deposit with a
recognized overnight delivery service, or (d) or on the third day after mailing, if mailed to
the party to whom notice is to be given by first class mail, registered or certified, postage-
prepaid, and properly addressed as follows:



To Banker:

@.com

To District: Porterville Irrigation District
22086 Avenue 160
Porterville, CA 93257
Attn: General Manager
sgeivet@ocsnet.net

or at such other address as any party may, by like notice, designate to the other parties in
writing; provided, however, that any notice given under section 5.05 hereof shall comply
with the additional notice requirements of that section.

ARTICLE VI
INTERPRETATION OF AGREEMENT

6.00. Introduction. The rules of interpretation contained in this Article VI shall govern
the interpretation of this Agreement.

6.01. Definitions. The words and phrases defined in Article I hereof shall govern the
interpretation of this Agreement.

6.02. Applicable Law. The laws of the State of California without regard to conflict of
law principles shall govern the interpretation of this Agreement.

6.03. Amendment of Agreement. This Agreement may not be modified, changed,
altered, amended, or otherwise revised except by a duly executed written amendment.

6.04. Statutory Rules of Interpretation. Any rule of interpretation that an ambiguity
is to be resolved against the drafting party shall not be employed in the interpretation of
this Agreement, any exhibits hereto, or any amendments hereof, and neither Civil Code
section 1654, nor any similar law shall be applied to resolve any ambiguity in this
Agreement.

6.05. Opinions and Determinations. Except as may be otherwise provided in this
Agreement, or any term of this Agreement provides for action to be passed on the opinion,
judgment, approval, consent, review, certification, or determination of a party, such terms
shall not be construed as permitting the opinion, judgment, approval, consent, review,
certification, or determination to be arbitrary, capricious or unreasonable.

6.06. Waiver. The waiver of any party hereto of any right with respect to a default or
any other matter arising under this Agreement shall not constitute or be construed as
constituting a waiver with respect to any other default or matter.



6.07. Remedies not Exclusive. Except as otherwise provided in this Agreement, the
application by any party hereto of any remedy provided in this Agreement for the
enforcement of this Agreement is not exclusive and shall not deprive such party of, or
limited the application of, in the other remedy provided by law, in equity, or otherwise.

6.08. Exhibits. All exhibits referred to in this Agreement are hereby incorporated by
reference as fully set forth in this Agreement.

6.09. Captions. The captions, articles and sections of this Agreement do not define the
scope, meaning or intent of this Agreement.

6.10 Resolution of Conflict Between District Policies and Agreement. The
provisions of the Groundwater Recharge Policy and Groundwater Banking Policy control
over the provisions of this Agreement, if any provision contained in one or both of those
two policies should conflict with any provision of this Agreement.

IN WITNESS WHEREOF, Banker and the District have caused this Agreement to
be executed as of the Effective Date.

PORTERVILLE IRRIGATION DISTRICT

By:
By:

Name:
Name:

Title:
Title:

“District”
“Banker”
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EXHIBIT A

BANKING PROJECT FACILITY REPORT
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